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This is an expedited appeal before a special panel of the
M ddle Section of the Tennessee Court of Appeals sitting in
Nashville. The subject natter is the constitutional validity of
t he Tennessee Pl an for the sel ection and retention of state judges
as established by the General Assenbly and docunmented in T.C A

Secs. 17-4-101, et seq.

The appel | ee, Hon. Robert L. DelLaney, a nenber of the bar and
eligible by age and I egal training to seek a seat upon this court,
filed suit to enjoin the conduction of the August 1998 el ection
for seats upon this court under the procedures established for
such el ections under the Tennessee Plan. He cited six grounds for
his thesis that the General Assenbly had established an
unconstitutional election procedure to be followed inthe el ection

of judges to this court.

The | earned chancel | or rul ed that the conprehensi ve schene of
the Tennessee Plan is unconstitutional because "it drastically
limts the group of persons who can becone appellate judges and
virtually insures the nane of the i ncunbent on the ballot thereby
elimnating the right contained in Article VII, section 4 for
appellate judges to be "elected by the qualified voters.” The
State Coordi nator of elections, Brook Thonpson, was permanently
enjoined from following the Tennessee Plan procedures in the
conduct of the August 1998 election for seats upon this court.
The trial court held the other five allegations of constitutional
defects in the subject statutory schene to be without nerit. Both

si des have appeal ed.
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T.C.A. Sec. 17-4-101 provides that the declared purpose and
intent of the general assenbly by the passage of this chapter [is]
to assist the governor in finding and appointing the best
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qual i fi ed persons avail abl e for service on the appellate courts of
Tennessee, and to assist the electorate of Tennessee to el ect the
best qualified persons to the courts; to insulate the judges of
the courts frompolitical influence and pressure; to inprove the
adm ni stration of justice; to enhance the prestige of and respect
for the courts by elimnating the necessity of ©political
activities by appellate justices and judges; and to nmke the

courts "nonpolitical".

T.C. A Sec. 17-4-102 establishes a fifteen nmenber judici al
sel ection conm ssion. Twelve nmenbers shall be attorneys who, from
experience and observation are famliar wth the best
qualifications and characteristics of judges. They are to be
nom nat ed by vari ous professional groups. Three nenbers are non-
| awyers. The speakers of the senate and house nake the fina
appoi ntments. They nust consciously sel ect a diverse m xture with
respect to race and gender, and the appointees are selected

st at ewi de.

T.C. A Sec. 17-4-109 provides for neetings of the comm ssion
at which interested candi dates and their supporters nmay appear in
support of their application for nomnation to the governor. The
public may also participate for or against any candidate. The
conmi ssion selects three persons "whom the conm ssion deens best
qualified and available to fill the vacancy" and certify those

nanmes to the governor



T.C.A Sec. 17-4-112 provides that the governor makes the
appoi ntnent fromthe three nom nees; or the governor may reject
the three and request another panel, fromwhich a sel ection mnust
be made. Under T.C A Sec. 17-4-113 the governor may appoi nt any
qualified |icensed attorney if the nomnating comm ssion fails to

submt nom nees within 60 days.
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T.C. A Sec. 17-4-116 provides the procedure for a person such
as the appellee to becone a candidate. It provides that where an
i ncunbent appellate court judge, whether appointed or elected,
fails to file a declaration of candidacy for election to an
unexpired term or to a full eight (8) year term within the
prescribed tinme, or if such judge after the qualifying date
W thdraws as a candidate, a vacancy is created in the office at
the expiration of the incunbent's termeffective Septenber 1. In
this event the judicial selection comm ssion shall furnish a list
of nomnees for the office to the governor as provided by T.C A
Sec. 17-4-1009. From such |ist, the governor shall appoint a
successor to fill the vacancy effective Septenber 1. The
appoi ntnment is subject to the action of the electorate in the next
regul ar August election. The appointee shall file a declaration
of candi dacy and be voted on as provided in T.C A Secs. 17-4-114
and 17-4-115. This record reflects that Judge Henry Todd of this
court will retire at the end of August 1998, creating such a

vacancy as is addressed in this section.

T.C A Sec. 17-4-201 establishes a judicial evaluation
comm ssion of twelve nenbers, selected by various professional

groups, and appointed by the Judicial Council and the speakers of



bot h houses of the General Assenbly. Race and gender bal ance are
explicitly mandated. Each sitting appellate court judge is

eval uated and t he eval uati ons publi shed.

This statute also creates a judicial evaluation guidelines
conmi ssi on; whose nine nenbers are appointed by the court of the
judiciary, the board of professional responsibility, the judicial
council, the speaker of the house, the speaker of the senate, and
t he deans or their designee fromeach of the four | aw schools in
Tennessee. The function of this group is to adopt a program for
appellate court judges to aid the public in evaluating the

performances of incunbent judges.
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The passage of the foregoing Tennessee Plan in 1994 carried
with it the repeal of the pre-existing Mdified Mssouri Plan.
Under this system of electing all appellate court judges in
Tennessee, incunbent judges would no |onger run on a contested
basis, but instead would run on a retention or yes/no basis. The
establishing act, Chapter 198 of the Public Acts of 1971,
established an Appellate Court Nomnating Comm ssion to be
conposed of nine nenbers. Wen vacancies occurred on any of the
appel late courts after July 1, 1971, the Appellate Court
Nom nati ng Comm ssi on woul d accept applications fromattorneys and
then conduct a public hearing and such additional private or
public neetings as it deened necessary. It was required to submt
t he nanmes of three applicants to the Governor for consideration to
fill the vacancy. The Governor's choice would fill the vacancy
and woul d stand for el ection at the next August biennial election,

t he ball ot question being: "Shall (nane) be




elected and retained in office as (office) Vot e

yes or no." As the terns of all incunbent appellate court judges
expired they would each stand for retention election for a ful
eight year term in the sane manner, with no other candidates

appearing on the ballot.

On May 1, 1973, the General Assenbly passed 1973 Tenn. Pub.
Acts Ch. 443, renoving the Justices of the Suprene Court fromthe
Modi fied Mssouri Plan. Governor Wnfield Dunn vetoed this act,
but the CGeneral Assenbly overrode the veto on February 14, 1974,
and it becane |aw. The Tennessee Suprene Court was not again
under a retention election plan until the passage of the Tennessee

Plan in 1994.

The preanble to the Mdified Mssouri Plan expressed its
pur poses in these words:

It is the declared purpose and intent of the
CGeneral Assenbly of Tennessee by the passage
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of this Act to assist the Governor in finding
and appointing the best qualified persons
avai |l abl e for service on the appellate courts
of Tennessee and to assist the electorate of
Tennessee to el ect the best qualified persons
to said courts; to insulate the justices and
judges of said courts from political
influence and pressure; to inprove the
adm ni stration of justice; and to enhance the
prestige of and respect for the appellate
courts by elimnating the necessity of
political activities by appellate justices
and judges; and to nmake the appellate courts
of Tennessee "non-political”

Lt bt bttt b bt g




[ No person shall] be deprived of life,
liberty, or property, w thout due process of
Iaw,***

ey sttt e

Lrra it

* * * No state shall nmake or enforce any |aw
whi ch  shall abridge the privileges or
immunities of citizens of the United States;
nor shall any state deprive any person of
life, |liberty, or property, wthout due
process of law, nor deny to any person within
its jurisdiction the equal protection of the
| aws.

Lo v vyee bty Lo bty

Sec. 3. Suprene court judges. -- The Judges
of the Suprenme Court shall be elected by the
gqualified voters of the State. The

Legi slature shall have power to prescribe
such rules as may be necessary to carry out
the provisions of section tw of this
article. Every Judge of the Suprene Court
shall be thirty-five years of age, and shal
before his election have been a resident of
the State for five years. Hs term of
service shall be eight years.

Sec. 4. Judges of inferior courts. -- The
Judges of the Grcuit and Chancery Courts,
and of other inferior Courts, shall be

elected by qualified voters of the district
or circuit to which they are assigned. Every
Judge of such Courts shall be thirty years of
age, and shall before his el ection, have been
a resident of the State for five years and of
the circuit or district one year. The term
of service shall be eight years.
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Sec. 8.  General law only to be passed. --
The Legislature shall have no power to
suspend any general |aw for the benefit of
any particular individual, nor to pass any
law for t he benefi t of i ndi vi dual s
i nconsistent with the general l|aw of the
| and; nor to pass any law granting to any
i ndi vi dual or i ndi vi dual s, rights,
privileges, immunities, or exenptions other
than such as may be, by the sane | aw ext ended
to any nenber of the comunity, who may be
able to bring hinself within the provision of
such law. * * * * *



Sec. 11. I nconpet ency of judges. Speci al
judges. -- * * * * The Legislature my by
general law nmke provision that special
judges may be appointed, to hold any Courts
t he Judge of which shall be unable or fail to
attend or sit; or to hear any cause in which

the Judge may be inconpetent. [Pursuant to
this provision the General Assenbly has
passed several statutes, including T.C A

Sec. 17-2-102 (allowng the governor to
appoint lawers to replace disqualified
Suprene court justices); T.C A Sec. 17-2-105
(all ow ng t he governor to appoi nt repl acenent
judges on internediate appellate courts);
T.C.A. Sec. 17-2-107 (allow ng the governor
t o appoi nt repl acenent General Sessions Court
Judges and to permt sitting by interchange);
T.C. A Sec. 17-2-108, (allowing parties to
litigation in <circuit and chancery and
sessions courts to sel ect by consent a nenber
of the bar to serve as judge or chancellor in
all civil ~cases); T.CA Sec. 17-2-109
(allowing the chief justices of the suprene
court to assign retired judges to service);
T.C.A Sec. 17-2-110 (allowing the chief
justice to assign judges and chancellors
outside their district); T.C A Sec. 17-2-115
(all owi ng the governor to appoint a qualified
person to serve as judge or chancellor);
T.C A Sec. 17-2-116 (allow ng the governor
to appoint a special judge to replace a
di sabl ed judge or chancellor); T.C A Sec

17-2-118 (al |l owi ng t he nenbers of the bar and
the clerk to elect a judge or chancellor pro
tenpore when the regular judge is absent or
is unable to hold the court); and T.C A Sec.
8-48-205 (allowi ng the governor to appoint a
tenporary replacenent for a judge inducted
into the mlitary service).]

Ploo bty b bevdivrdry by bttt tirre ity ot St

Every presunption should be nmade in favor of the

constitutional validity of statutes. Bank of State v. Cooper, 10

Tenn. 599 (1831). Every intendnent and presunption nust be nmade
in favor of a statute whose constitutionality is questioned, and

every doubt nust be resolved to sustain it; and where it is
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subject to two constructions, that which wll sustain its

constitutionality nust be adopted. Cole Mg. Co. v. Falls, 90




Tenn. 466, 16 S.W 1045 (1891); Kirk v. State, 126 Tenn. 7, 150

S.W 83 (1911).

A statute nust plainly violate the constitution before the

courts will pronounce it void. Smth v. Norman, 13 Tenn. 270
(1833). The courts wll never construe a statute to be
unconstitutional if it will admt of any reasonable construction

consistent with the constitution. Arrington v. Cotton, 60 Tenn.

316 (1873). The court in Cotton held that in construing statutes,
the courts will look at the objects ainmed at by the | egislature,
and not the particular verbiage, in which a statute, in sone of
its parts, nmay be expressed. If the real object ained at is
within the legislative conpetency, and can be clearly seen from
the whole statute taken together, and the history of the prior
| egi sl ati on upon the same subject, the courts will not be turned
asi de by particul ar expressions which, taken by thensel ves, m ght
seemto indicate that the |egislature was assuning to transcend
its constitutional power, but will give effect to the will of the

| egi sl ature thus di scover ed.

It is a primary rule that a statute nust be construed, if

possible, to save its constitutionally. Turner v. Eslick, 146

Tenn. 236, 240 S.W 786 (1921); Consolidated Enters, Inc. V.

State, 150 Tenn. 148, 263 S W 74 (1924). It was held in

Knoxville Power & Light Co. v. Thonpson, 152 Tenn. 223, 276 S.W

1050 (1925) that a legislative act will never be declared to be

unconstitutional if it is possible to avoid so doing.

Laws enacted by the | egislature are entitled to a presunption

of constitutionality. State ex rel. Maner v. lLeech, 588 S.W 2d

534, 540 (Tenn. 1979). Were there is doubt as to the neani ng of



the constitution, or a seemng conflict, it is a court's duty "to
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har nmoni ze such portions and favor the construction which wll

render every work operative."” Shelby County v. Hale, 200 Tenn

503, 292 SSW 2d 745 (1956); State ex rel. Hooker v. Thonpson, No.

01S01- 9605- CH- 00106, slip op. (Tenn. 1996).

The rule of stare decisis is peculiarly applicable in the
construction of witten constitutions. A cardinal rule in dealing
Wth witten instrunents is that they are to receive an unvarying
interpretation, and that their practical construction is to be
uniform A constitution is not to be made to nean one thing at
one tinme and another at sonme subsequent tinme, when the
ci rcunst ances may have so changed as, perhaps, to nake a
different rule in the case seemdesirable. The principal share of
the benefit expected fromwitten constitutions would be lost if
the rules they established were so flexible as to bend to

ci rcunstances, or be nodified by public opinion. MCully V.

State, 102 Tenn 509, 53 S.W 134 (1899); State ex rel. Pitts v.

Nashvill e Baseball dub, 127 Tenn. 292, 154 S.W 1151 (1913).

Ll

The Mdified Mssouri Plan was challenged as being
unconstitutional, primarily upon the contention that it did not
provide for an election in the traditional sense. The Suprene
Court addressed this issue and held that plan's retention el ection

to be constitutional. State er rel. H ggins v. Dunn, 496 S.W 2d

480 (Tenn. 1973). The reasoning of the court was that the

constitutional provision calling for elections by the qualified



voters was not self-executing, and that the General Assenbly had

the power and duty to structure the procedures.

We have heretofore pointed out nultiple instances in which
judges nmay take office by appointnent without an el ection of any

type. CQbviously, this was done by the General Assenbly in the
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exercise of its general powers. It is interesting to note that a
traditional election by the qualified voters in 1870, when this
constitution was adopted, would have been limted to nales over
age 21 who had paid a poll tax. It cannot be doubted that the
CGeneral Assenbly had the power to update the definition of
qualified voters to include wonen and 18-year-olds and to
elimnate the poll tax. Qur Suprenme Court has held that an
el ection could be restructured to hopefully constitute a better
way for providing judges. W adopt the follow ng | anguage from

Dunn:

Article 7, Section 4 is in the foll ow ng words:

"The election of all officers, and the
filling of all wvacancies not otherw se
directed or provided by this Constitution,
shal | be nade in such manner as the

Legi slature shall direct."

Article 7, Section 7 provides for the general el ections
to be held on the first Thursday i n August preceding t he
expiration of the terns of judges and other civil
officers. It provides also that "No special election

shall be held to fill a vacancy in the office of Judge
or District Attorney, but at the time herein fixed for
the biennial election of civil officers; and such

vacancy shall be filled at the next Biennial election
recurring nore than thirty days after the vacancy
occurs. "

Thi s constitutional requirenent that nenbers of the
Suprene Court shall be elected by the qualified voters
of the State is not self-executing. The holding of an
el ection envisions nuch nore than fixing a date when it



is to be held and providing that only qualified voters
shal | participate. Provisions nust be made by | aw for
nom nating and qualifying of candidates, certification
of results and the Ilike. State ex rel. Fergquson v.
Superior C. of King County, (Washington Sup. C.) 148
Wash. 636, 250 P. 66. Such executory details can be
provided either in the Constitution itself or left to
the Legislature. They are entirely absent fromArticle
6, Section 3.

Stated differently, the rule is that a self-
executing provision of the constitution does not
necessarily exhaust |egislative power on the subject,
but any legislation nust be in harnony wth the
constitution and further the exercise of constitutional
right and make it nore available. 16 Am Jur. 2d, Sec.
95, p. 280.
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The 1971 Act [the Modified M ssouri Pl an], of
course, makes other provisions controlling the el ection
of nmenbers of the appell ate courts, the nost notabl e and
far-reaching of which are the incunbent shall be
required to run on his record and not against an
opponent and that the Governor shall appoint froma |li st
of three chosen by the Conm ssion created by the Act.

The purpose of the statute as expressed in its
preanble is "to assist the governor in finding and
appointing the best qualified persons available for
service on the appellate courts of Tennessee and to
el ect the best qualified persons to said courts; to
insulate the justices and judges of said courts free
from political influence and pressure; to inprove the
adm nistration of justice; to enhance the prestige of
and respect for the appellate courts by elimnating the
necessity of political activities by appellate justices
and judges; and to nmake the appellate courts of
Tennessee ‘nonpolitical.’"

Al'l of these provisions of the Act, it now seens to
us, derive fromthe general powers of the Legislature
and, with particular reference to the power to fil
vacancies in public office, fromthe express provisions
of Article 7, Section 4 and, since none of themis
either directly or by necessary inplication contrary to
the Constitution, the Act is constitutional and valid.

The attack on the statute . . . is based entirely
on the insistence that the voting provided for . . . is
not an election within the requirenents of Article 6,
Section 3, and Article 7, Section 5 of our Constitution.

The Constitution of Tennessee does not define the
words, "elect", "elective", or "el ected" and we have not
found nor have we been referred to any provision of the
Constitution or of a statute or to any decision of one
of our appellate courts defining these words.

There are three instances which the constitution
provides for referenda and refers to themas el ections:

It seens to us that if the Constitution itself
denom nates these nethods of ratification as el ections,
it cannot be that Chapter 198 [the Modified M ssouri
Pl an] is unconstitutional because the el ections therein
provided for are limted to approval or disapproval. So



are the elections provided in Sections of the
Constitution referred to above. This is particularly
the case, since Article 7, Section 4 reposes w de
di scretion in the Legislature with respect to el ections
and the filling of vacancies.

496 S.W2d at 487-89.
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A special suprene court, dealing directly wth the
constitutionality of the Tennessee Pl an, upheld it in these words:

Thus, it being the duty of this court, if there is a
doubt as to the neaning of the Constitution or a seem ng
conflict, ". . . to harnonize such portions and favor
t he construction which will render every word operative
. . .," Shelby County v. Hale, 200 Tenn. 503, 292 S. W 2d
745 (1956), this Court holds that the yes/no retention
vote provided for in the Tennessee Planis in conpliance
with Article VI, Section 3 mandate of the Tennessee
Constitution that Judges of the Supreme Court be
"elected by the qualified voters.” No authority was
cited by any party to these proceedi ngs, nor has any
been found by this Court, that woul d dictate a different
result under the United States Constitution

Hooker v. Thonpson, supra, slip op. at 4,5.

In fairness to the trial judge, she recognized the
application of these Suprene Court decisions to the case at bar,
but she based her finding of wunconstitutionality upon the
perception that "it drastically limts the group of persons who
can becone appell ate judges and virtually i nsures the nane of the
i ncunbent on the ballot thereby elimnating the right contained in
Article VI, section 4 for appellate judges to be ‘elected by the

qualified voters’."

We do not find that the Tennessee Plan drastically limts the
group of persons who can becone appellate judges. There are the
same nunber of seats. Wether the ultimte hol ders go through a
screeni ng as previously necessary by the executive conmttee of a
political party, or participate in a party primry, or run for
of fi ce as an i ndependent candi date, only one person can hol d each
of fice. The Tennessee Pl an does not reduce the nunber of persons
who can becone appellate judges. It sinply structures an
application procedure designed to insure the quality of the judges

while mnimzing the politics of the process.



The Modified Mssouri Plan did, in fact, insure that the
i ncunbent was on the ballot. That plan was held to be

constitutional. The Tennessee Pl an contains requirenents that the
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i ncunbent must have served satisfactorily in order to be on the
ballot. This elimnates the automatic right to be on the ballot,

and i npacts against the conplaint of exclusivity expressed.

We also reject the trial court's suggestion that the Suprene
Court in Hi ggins and Hooker was limting its approval of judici al
retention elections under Article VI to elections "filling a
vacancy". The | anguage of the opinion is quite clear that the
intent was to approve the entire process envisioned by the

Tennessee Pl an.

W affirmthe judgnment of the trial court that the Tennessee
Pl an does not violate Article Xl, Section 8 of the Tennessee
Constitution or the Fourteenth Anendnent to the United State

Consti tution.

The contention that the plaintiff's rights wunder the
Fourt eent h Anendnent were viol at ed by t he passage of the Tennessee
Plan was correctly addressed by the trial judge, who found that
the subject legislation is not class |egislation qualifying for

equal protection.

Even if it were found that the Tennessee Plan constitutes
cl ass I egi slation for purposes of either Article Xl, section 8, or
the Equal Protection C ause of the Fourteenth Anmendnent to the
United States Constitution, there is still no violation. The |aw
is that unless a classification involves a suspect class or a
fundanmental right, then all that is necessary to satisfy the
requi rements of equal protectionis that there be a rational basis

for the classification. MGowan v. Maryland, 366 U.S. 420, 426,

81 S. C. 1101, 1105, 6 L. Ed. 2d 393, 399 (1961). There is



undoubtedly a rational basis for treating appellate court judges
differently than other public officials for purposes of the manner

in which they are el ect ed.

-13-
The appell ee is not a nenber of a suspect class. It has been
held by the United States Suprene Court that there is no

fundanental right to hold or run for public office. Bullock v.

Carter, 405 U S. 134, 142-43, 92 S. C. 849, 855, 31 L. Ed. 2d 92

(1972). To the sane end are the holdings in Cty of Akron v.

Bell, 660 F. 2d 166 (6th Cr. 1981) and G vil Service Merit Board

v. Burson, 816 S.W 2d 725, 733 (Tenn. 1991).

The trial judge correctly ruled that the election of judges
to the Court of Appeals by the voters of the state at large is
constitutional. The court involved statew de jurisdiction. There
is only one court of Appeals in Tennessee. The requirenent of
Article VI, section 4, that the judges be elected from their
"district” or "circuit", in this instance neans the entire state.

See T.C. A, Sec. 16-4-113, 114.

The appell ee's contention that the Tennessee Plan is ill egal
for the alleged voiding of a general |aw was correctly overrul ed
by the trial court, since the general law claimed to have been
voided is the Tennessee Constitution. As the trial court held,
only a statute and not a constitutional provision is a "general

law' in the technical sense. Civil Service Merit Board v. Burson

816 S.W 2d 725 (Tenn. 1991).

The appel |l ee contends that the general |aw for the el ection

of Tennessee Court of Appeals judges is contained in Art. Vi



section 4, of the state constitution; and that the Tennessee Pl an
suspends the general |aw This claim is prem sed upon the
contention that said section does not pernmt retention el ections.
This position has been squarely net and overruled in Higgins and

Hooker .

The final contention of M. DelLaney is that the reversed

severability clause contained in chapter 942, section 23, of the
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subj ect Act has been triggered and that the entire Act thereby

voi ded.

The trial court succinctly and correctly held that the
voi di ng cl ause had not been triggered, "because no court has held
the Plan itself to be invalid or held its application to be

invalid."

CONCLUSI ON

It is central to note that it is the General Assenbly that
controls the details of how qualified persons beconme judges. The
Legislature, in its wisdom has enacted the Tennessee Plan. It
can change it. It is not for this court to judge its nerits, but

only its constitutionality.

There are no perfect judges, nor any perfect way for their

sel ecti on.

The veteran judges making up this special court have served

as judges at various times and places by every procedure known to



the | aw. appointnent, election, interchange, retention, litigant

sel ection, bar election and special designation.

Qur only bias is to follow our oath to adm nister justice
wi t hout respect to persons, and do equal rights to the poor and
the rich, and faithfully and inpartially discharge all the duties
i ncunbent upon us as judges, to the best of our abilities. T.C A

Sec. 17-2-120.

It is our judgnent that the Tennessee Plan is constitutional.
The judgnment of the trial court, to the extent that it holds
otherwi se, is reversed. The suit is dismssed. Costs on appea

are assessed to the appellee.
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WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

JOE D. DUNCAN, SPECI AL JUDGE

SAMUEL L. LEWS, SPECI AL JUDGE
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